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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 
 

   

    

1. 8:31 AM CASE NUMBER:  MSN21-1318 
CASE NAME:  SHOPS AT TODOS SANTOS, LLC A DELAWARE LIMITED LIABILITY COMPANY VS.  
URBAN GROUP LIMITED LIABILITY COMPANY A CALIFORNIA LIMITED LIABILITY COMPANY 
 HEARING ON ORDER OF EXAMINATION IN RE:  KIM NGOC NGUYEN  
FILED BY: SHOPS AT TODOS SANTOS, LLC A DELAWARE LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 
 

Parties ordered to appear. 
 
  

 

 Law & Motion 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-01033 
CASE NAME:  CHATMAN VS. SHARIFF 
 *HEARING ON MOTION IN RE:  MOTION FILED TO BE RELIEVED AS COUNSEL FOR AHMAD JAMAL 
CHATMAN FILED BY ANDREW HALING ON 2/2/23  
FILED BY: CHATMAN, AHMAD JAMAL 
*TENTATIVE RULING:* 

Counsel for Plaintiff, Andrew Haling (Wilshire Law Firm)’s motion to be relieved as counsel is granted. 
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3. 9:00 AM CASE NUMBER:  C22-01081 
CASE NAME:  WINEHAVEN LEGACY LLC  VS.  CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY:  CITY OF RICHMOND 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendant City of Richmond and 

City of Richmond City Council (collectively “the City”).  The demurrer is opposed by plaintiff 

Winehaven Legacy LLC.  The demurrer is directed to Winehaven’s First Amended Complaint, filed on 

October 27, 2022. 

   The City’s request for judicial notice is granted.  The City’s demurrer is overruled.  The City 

shall file an answer on or before April 5, 2023.  The basis for this ruling is as follows. 

 A. The First and Second Causes of Action 
(Breach of Contract). 

 The First Cause of Action seeks damages for breach of contract.  The Second Cause of 

Action seeks damages for breach of the implied covenant of good faith and fair dealing.  Defendant 

City demurs to these causes of action on the ground that plaintiff has not adequately alleged a claim 

for damages. 

  The Court overrules defendant’s demurrer because plaintiff has now alleged its 

interpretation of the subject contractual language, and while the Court may not find that 

interpretation particularly compelling, it is an interpretation to which the contract is reasonably 

susceptible.  (Complaint, ¶ 39.  See Russell City Energy Co., LLC v. City of Hayward (2017) 

14 Cal.App.5th 54, 63 [a defendant’s competing interpretation does not render the plaintiff’s 

interpretation clearly erroneous].)  Plaintiff has now also adequately alleged the nature and 

approximate amount of its damages.  (FAC, ¶ 44.) 

 Plaintiff’s interpretation is as follows.  Section 10.12.2 of the Disposition and Development 

Agreement (“DDA”) by its terms prohibits “consequential, indirect or punitive damages.”  Under the 

principle of contractual interpretation known as expressio unius est exclusio alterius, the listing of 

certain types of damages leaves the contract open to the interpretation that other types of damages 

are not prohibited.  (See Stephenson v. Drever (1997) 16 Cal.4th 1167, 1175.)  This contract term 

could have been drafted to unequivocally prohibit all damages of any type, but it did not.  

 Plaintiff alleges that general damages are a type of damages that are not prohibited.  Plaintiff 

points out that general damages are sometimes referred to in the law as direct damages, and that 

special damages are sometimes referred to as consequential damages.  (See Lewis Jorge Construction 

Management, Inc. v. Pomona Unified School Dist. (2004) 34 Cal.4th 960, 968.)  While section 10.12.2 

clearly prohibits “indirect” damages, it does not expressly prohibit direct damages. 
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Defendant City argues that plaintiff’s lost profit damages must be characterized as special 

damages rather than general damages.  The Court finds this to be a fact-intensive question that 

may not appropriately be decided by demurrer.  Further, plaintiff seeks approximately $15 million 

in damages for the amounts it has paid in performance of its obligations under the contract, 

and defendant does not argue that these damages must be characterized as special damages.  

(FAC, ¶ 44(l).) 

 Plaintiff’s interpretation is supported by section 11.10 of the DDA, which governs the 

recovery of attorney fees in an action “to collect damages” as a result of a breach of the DDA; 

this language would seem to be problematic if the DDA does not allow for any claim of damages.  

While defendant has offered a competing interpretation of the attorney fees provision — that it 

applies only to the reimbursement of certain monies that may be advanced under the contract — this 

competing interpretation does not make plaintiff’s interpretation clearly erroneous. 

 Plaintiff also points out that section 10.12.1 of the DDA prohibits plaintiff from seeking to 

recover monies from defendant City’s employees personally.  This language may reasonably be 

interpreted as implying that defendant City itself may be subject to damages under the terms of 

the DDA. 

 Section 7.2 of the Development Agreement (“DA”) contains a longer, more comprehensive 

prohibition against damages.  And the Court agrees with defendant’s argument that the parties’ 

two agreements must be read together.  (See Civ. Code § 1642; Berg Metals Corp. v. Wilson (1959) 

170 Cal.App.2d 559, 567-568.)  Accordingly, plaintiff’s interpretation must accommodate both of the 

contractual damage provisions. 

 Plaintiff does this by asserting that section 10.12.2 of the DDA governs the recovery of 

damages for breach of the DDA, allowing for a recovery of general but not special damages, and that 

section 7.2 of the DA prohibits the recovery any type of damages for breach of the DA.  This 

interpretation satisfies the rule of contractual interpretation that all provisions of a contract should 

be given effect if possible.  (See, Civ. Code, § 1641.) 

 Defendant City’s competing interpretation is that section 7.2 of the DA essentially overrides 

section 10.12.2 of the DDA.  There are two potential problems with this interpretation.  First, it would 

not give effect to section 10.12.2 of the DDA, nor would it explain why the parties chose to draft two 

separate damages provisions with different contractual language.  The second problem is that section 

11.27 of the DDA provides that, if there is any conflict between the DDA and the DA, the DDA 

shall control. 

 A challenge for plaintiff’s interpretation is section 10.12.3 of the DDA, which provides that 

plaintiff’s recourse for a breach by defendant City “shall be limited exclusively to the City’s interest in 

the Property.”  Plaintiff’s interpretation is that this section may provide a cap on the amount of 

general damages — the value of the City’s interest — but does not prohibit the recovery of general 

damages entirely.  The Court finds that the parties’ agreements are reasonably susceptible to this 
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interpretation, so that the Court must accept plaintiff’s interpretation at the demurrer stage. 

 One reason for accepting a plaintiff’s interpretation at the demurrer stage is that a demurrer 

is not a proper procedural vehicle for testing the admissibility of parol evidence.  Defendant City may 

argue that its interpretation is more compelling than plaintiff’s, but that is not the test under 

California law: 

The test of admissibility of extrinsic evidence to explain the meaning of a written 

instrument is not whether it appears to the court to be plain and unambiguous on its 

face, but whether the offered evidence is relevant to prove a meaning to which the 

language of the instrument is reasonably susceptible.  [Citations omitted.] 

A rule that would limit the determination of the meaning of a written instrument to 

its four-corners merely because it seems to the court to be clear and unambiguous, 

would either deny the relevance of the intention of the parties or presuppose a 

degree of verbal precision and stability our language has not attained. 

(Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37.)  For all the Court 

knows, there may be correspondence or email messages, or a custom in the public development 

industry, that would shed light on the correct interpretation of the DDA and the DA.  It would be far 

more appropriate for the Court to make any determination of the admissibility and relevance of 

extrinsic evidence in the context of a motion for summary adjudication or at trial. 

 B. The Fourth Cause Of Action 

(Quantum Meruit). 

 The Fourth Cause of Action is for quantum meruit.  In the reply memorandum, defendant City 

withdraws its demurrer to this cause of action for procedural reasons.  (Reply, p. 11, lines 9-10.)  

Accordingly, the demurrer to this cause of action is overruled. 

 This ruling shall not prejudice defendant City’s right to bring a motion for judgment on the 

pleadings directed to the Fourth Cause of Action.  Plaintiff is encouraged to consider whether it 

should stipulate to a dismissal of this cause of action, given that the parties’ respective obligations are 

exhaustively detailed in the parties’ express written contracts, the DDA and the DA. 

 C. The Fifth Cause of Action 

(Specific Performance). 

 The Fifth Cause of Action is for specific performance.  The Court has overruled defendant’s 

demurrer because, while specific performance is not possible at this time, the cause of action may be 

interpreted as including a request for declaratory relief concerning plaintiff’s right to specific 

performance if the subject property reverts back to the City.  (See, Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 38 [[“i]f the complaint states a cause of action under any theory, 

regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 
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good against a demurrer”].)  The Court does not see how such contingent relief would in any way 

impair the federal District Court’s current in rem jurisdiction. 

 This result would seem particularly appropriate if defendant City ultimately prevails on its 
argument that plaintiff is not entitled to recover damages.  To deprive plaintiff of any form of relief if 
it can prove a material breach of the parties’ agreements would be unjust. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01730 
CASE NAME:  MYRETTE-CROSLEY VS. ZBS LAW, LLP 
 *HEARING ON MOTION IN RE:  TO CONSOLIDATE, FILED BY PLAINTIFF  
FILED BY:  
*TENTATIVE RULING:* 

This motion is continued to April 13, 2023 at 8:30.  Plaintiff to serve Defendant with the motion and 
provide proof of service to the Court on or before March 30, 2023. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  C22-01738 
CASE NAME:  WANAG TAHATAN-BEY VS.  SECRETARY OF VETERANS AFFAIRS 
 HEARING IN RE:  TO JOIN A NECESSARY PARTY TO THIS LAWSUIT NATIONSTAR MORTGAGE LLC DBA 
MR. COOPER PURS TO CCP 1005(B) FILED BY WANAG TAHATAN-BEY ON 1-24-23  
FILED BY:  
*TENTATIVE RULING:* 

The motion to join a “necessary party” is denied.  

(a) A person who is subject to service of process and whose joinder will not deprive the court of 
jurisdiction over the subject matter of the action shall be joined as a party in the action if (1) 
in his absence complete relief cannot be accorded among those already parties or (2) he 
claims an interest relating to the subject of the action and is so situated that the disposition 
of the action in his absence may (i) as a practical matter impair or impede his ability to 
protect that interest or (ii) leave any of the persons already parties subject to a substantial 
risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his 
claimed interest. If he has not been so joined, the court shall order that he be made a party. 
(CCP § 389(a).) 

Plaintiff has failed to allege facts that mandate compulsive joinder. 
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6. 9:00 AM CASE NUMBER:  C22-02397 
CASE NAME:  JAKE PEAL VS. TRISTAN BENSON 
 *HEARING ON MOTION IN RE:  SPECIAL MOTION TO STRIKE COMPLAINT - 425.16  
FILED BY: PEAL, JAKE 
*TENTATIVE RULING:* 

Plaintiff and Cross-Defendant’s unopposed motion to strike the Cross-Complaint is granted for the 
reasons cited in the moving papers. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC17-01544 
CASE NAME:  FLORES VS AHMAD 
 *HEARING ON MOTION IN RE:  FOR JUDGMENT NOTWITHSTANDING THE VERDICT  
FILED BY: AHMAD, ZAHOOR 
*TENTATIVE RULING:* 

Ordered to appear.  See Line 8. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC17-01544 
CASE NAME:  FLORES VS AHMAD 
 *HEARING ON MOTION IN RE:  NOTICE OF INTENT TO MOVE FOR NEW TRIAL  
FILED BY: AHMAD, ZAHOOR 
*TENTATIVE RULING:* 
 
Ordered to appear. Counsel, please come prepared to answer the following questions: 
 

1) Does Defense counsel plan to introduce additional briefing, affidavits, or other materials in 
their motion to disclose juror identities? 

2) Does either counsel have additional information (outside the record) for the Court to 
consider? 
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9. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 HEARING ON MOTION FOR SUMMARY ADJUDICATION OF DEFTS DORIS DE LEON, & MARDEL 
REALTY & LOANS INC AFFIRMATIVE DEFENSES  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Sonja Colbert’s motion for summary adjudication as to DeLeon’s and Mardel Realty’s 

affirmative defenses is denied. Defendants have withdrawn the affirmative defenses 1, 2, 6 and 15 

and therefore summary adjudication as to those defenses is moot. As to the remaining affirmative 

defenses, Plaintiff has not met her burden and summary adjudication is denied on the merits.  

Plaintiff moves for summary adjudication of affirmative defenses two through nineteen in 

Defendants DeLeon’s and Mardel Realty’s answer to the fourth amended complaint.  

“[T]he party moving for summary judgment bears an initial burden of production to make a 

prima facie showing of the nonexistence of any triable issue of material fact; if he carries his burden 

of production, he causes a shift, and the opposing party is then subjected to a burden of production 

of his own to make a prima facie showing of the existence of a triable issue of material fact.” (Aguilar 

v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Under Aguilar, to meet its initial burden in moving 

for summary adjudication the moving party is required to either present evidence disproving that an 

element of the claim (or the affirmative defense) or demonstrate that the defendant “does not 

possess, and cannot reasonably obtain” evidence of the affirmative defense. (Aguilar, supra, 25 

Cal.4th at p. 854; see also Cornell v. Berkeley Tennis Club (2017) 18 Cal.App.5th 908, 930.) Showing 

that a party “does not possess, and cannot reasonably obtain” evidence of the affirmative defense 

can be done by providing factually devoid discovery responses from the other side.  

Plaintiff’s separate statement includes two main facts for each affirmative defense. These 

facts are: (1) Plaintiff served form interrogatory 15.1, (2) Defendants served factually devoid discovery 

responses (the exact wording is slightly different for the various defenses, but the general claim is 

that Defendants’ discovery was factually devoid). For several of the affirmative defenses, Plaintiff also 

includes the following additional facts: (3) Defendants failed to close escrow on January 28, 2019 and 

(4) this lawsuit was filed on April 22, 2019.  

In July 2022, Defendants responded to interrogatory 15.1. (Plaintiff’s ex. D and E.) The 

discovery response included the following information: 

Evidence elicited to date confirms that each of the causes of action in Plaintiffs' 

complaint must fail. As admitted by Plaintiff Sonja Colbert at her deposition, 

Defendants committed no breach - instead, Defendants requested a two-week 
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extension of escrow from Plaintiff Sonja Colbert; Plaintiff denied the extension 

request and demanded a Notice of Cancellation. Defendants complied with Plaintiffs 

demand for cancellation, and Plaintiff unilaterally and without permission altered the 

signed cancellation form Defendants provided. Further, defendant Miao Lan Lana Yu 

had proper loan approval, and Defendants made no misrepresentations regarding 

same. Plaintiff made no effort to mitigate her own damages, by refusing to provide 

Defendants with a two-week extension of escrow, by failing to properly list the 

property on MLS or by making proper efforts to sell the property. Finally, Plaintiff has 

already been fully compensated for her alleged loss after mediation of her claims filed 

in small claims court against Miao Lan Lana Yu; there is no further loss which can be 

compensated by Defendants.  

Defendants identified as witnesses “the parties to this matter” and experts, which will be disclosed 

later. Defendants identified documents as “the documents produced to date in this matter by all 

parties” and the deposition transcript of Plaintiff.  

On February 27, 2023 Defendants sent amended discovery responses to interrogatory 15.1 to 

Plaintiff. These responses included additional facts regarding the various defenses. Because these 

amended responses were served after Plaintiff filed this motion, the Court will not consider these 

amended responses when deciding whether Plaintiff has met her initial burden of showing the 

discovery responses are factually devoid.  

Plaintiff’s memorandum in support of this motion argues that Defendants submitted no 

facts in support of their affirmative defenses. Defendants did, however, include a discussion of the 

relevant facts, a list of witnesses and a reference to various documents. Given such a response, 

Plaintiff was required to explain why these responses show that Defendants do not have facts and 

cannot obtain facts to support each affirmative defense. Plaintiff did not show that the facts included 

in the discovery responses from July 2022 are insufficient to support the various affirmative defenses. 

Therefore, the Court finds that the July 2022 discovery responses to interrogatory 15.1 were not 

factually devoid and Plaintiff has not met her burden. This motion for summary adjudication 

is denied.  

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 HEARING ON DEMURRER TO:  DEMURRER BY ALAMEDA HEALTH SYSTEM (ERRONEOUSLY SUED AS 
HIGHLAND HOSPITAL) FILED ON 2/03/23  
FILED BY: ALAMEDA HEALTH SYSTEM 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer to Plaintiff's Complaint filed by defendant Highland Hospital appearing 
by Alameda Health Services. For the reasons set forth, and on the grounds stated, the Court rules as 
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follows: (a) demurrers to 1st C/A - overruled; (b) general demurrer to the 2nd C/A - sustained, with 
leave to amend; and (c) demurrers to the third cause of action – overruled.  

Background 

Plaintiff Renee Cotton alleges her claims individually "and/or as the Personal Representatives, 
Surviving Heirs and/or Successors in Interest of" Dorothy Marshall, the decedent, "and/or as 
Administrators or Executors" of Dorothy Marshall's estate. (Compl. p. 1, l. 27 – p. 2, l. 1.) She alleges 
three causes of action for professional medical negligence (1st C/A), elder abuse (2nd C/A), and 
wrongful death (3rd C/A) against Highland Hospital, five other hospitals or healthcare organizations, 
and four individuals who are heirs of Dorothy Marshall and are named as nominal defendants. 
(Compl. ¶¶ 3, 7.)  

Generally, Plaintiff alleges that Dorothy Marshall, who was approximately 85, had a stroke on 
September 11, 2020. (Compl. ¶¶ 2, 13.) She was admitted to a JMH hospital on September 12, 2020, 
and while she was a patient there, she "developed a right leg wound and left heel ulcer." (Compl. ¶ 
13.) She alleges the decedent "initially developed" Hospital Acquired Pressure Injuries at the JMH 
hospital. (Compl. ¶ 39.) Dorothy Marshall died on November 27, 2021, approximately fourteen 
months later. (Compl. ¶¶ 1, 22.)  

The Complaint alleges the decedent was admitted to, and received treatment from, five hospital 
facilities during the following time periods:  

JMH – from on or about 9/12/2020 through in or about 4/2021 

Kentfield Hospital – from on or about 11/2/2020 through in or about 6/2021 

Highland Hospital – "approximately one month stay" between 9/2020 and 11/2021 

Marin Health Medical Center – 1/2021 

Kindred Hospital – from in or about 4/2021 through decedent's death 

(Compl. ¶ 13.) Plaintiff collectively refers to these five hospitals as the "Facilities" and alleges the 
foregoing defendants and defendant Kindred Healthcare Operating LLC owned and operated the 
Facilities. (Compl. ¶ 29 [the Court does not use all capitals in referring to or quoting "Facilities" or 
"Defendants" in this ruling].) The only factual allegations made against Highland Hospital are the 
decedent sustained injuries there (Compl. ¶ 1), and the allegation of paragraph 13 cited above.  

The decedent, Plaintiff alleges, had a number of serious health conditions and was "trach [] 
dependent" and required a feeding tube. (Compl. ¶¶ 14, 20.) She alleges decedent was "totally 
dependent" on assistance for daily living activities, including repositioning in her bed. (Compl. ¶ 20.) 

Plaintiff's Complaint alleges the "Defendants" made numerous negligent acts and omissions in her 
treatment and care that caused her injury, including specifically acts and omissions in not properly 
treating, monitoring, documenting, and taking actions to move decedent or other steps to avoid or 
limit worsening the pressure injuries, or that her condition related to the pressure injury that initially 
developed at the JMH hospital worsened at the "Facilities." (Compl. ¶¶ 16-19, 23-28, 30, 32-42.)  

The foregoing allegations generally comprise Plaintiff's first cause of action, and which are 
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incorporated by reference into the second and third causes of action. (Compl. ¶¶ 43, 95.) AHS demurs 
to all causes of action on the ground they are barred by Plaintiff's failure to file a timely government 
claim under the Government Claims Act, failure to state facts sufficient to state a cause of action 
against it, and for uncertainty.  

Legal Standards Governing Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 
[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 
Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 
fact."].) The Court in Julian v. Mission Community Hospital (2017) 11 Cal.App.5th 360 explained, "We 
assume the truth of all properly pleaded facts, but we do not assume the truth of contentions, 
deductions, or conclusions of fact or law. [Citations omitted; emphasis added.]" (Id. at 374.) (See also 
Schermer v. Tatum (2016) 245 Cal.App.4th 912, 925 ["[I]t is axiomatic that we consider the truth of all 
material facts properly pleaded or all ultimate facts alleged, but not contentions, deductions, or 
factual conclusions."] Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967 [court does not accept 
as true on demurrer factual conclusions or contentions of law].) The Court also considers matters of 
which the Court can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 
Cal.App.4th at 123.)  

Statutory causes of action must be pleaded with particularity. The particularity requirement means 
that "[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is 
indispensable that he plead facts demonstrating his right to recover under the statute. The complaint 
must plead every fact which is essential to the cause of action under the statute.'" (Baskin v. Hughes 
Realty, Inc. (2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. (1940) 39 
Cal.App.2d 52, 56.) (See also Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 
["facts in support of each of the requirements of a statute upon which a cause of action is based must 
be specifically pled."].)  

Statutory causes of action must be pleaded with particularity. The particularity requirement means 
that "[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is 
indispensable that he plead facts demonstrating his right to recover under the statute. The complaint 
must plead every fact which is essential to the cause of action under the statute.'" (Baskin v. Hughes 
Realty, Inc. (2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. (1940) 39 
Cal.App.2d 52, 56.) (See also Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 
["facts in support of each of the requirements of a statute upon which a cause of action is based must 
be specifically pled."].)  

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise the 
defendants of the claims against them. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 
Cal.App.5th 677, 695.) Because ambiguities can be clarified through discovery, demurrers for 
uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains substantive factual 
allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer for 
uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted.]" (Id. [quoting 
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Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].)  

A demurrer must dispose of an entire cause of action. (Daniels v. Select Portfolio Servicing, Inc. (2016) 
246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not be sustained, nor a motion for 
judgment on the pleadings granted, as to a portion of a cause of action. [Citations omitted.]"]; PH II, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 [reversing trial court order sustaining 
demurrer to one of several distinct incidents of malpractice pleaded in a single legal malpractice 
cause of action].) If the demurrer is sustained, plaintiff "has the burden of proving the possibility of 
cure by amendment." (Czajkowski v. Haskell & White, LLP, supra, 208 Cal.App.4th at 173 [quoting 
Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 78-79 (internal quotations omitted)].) 
(See also Schermer v. Tatum, supra, 245 Cal.App.4th at 930.) 

Analysis 

A. Demurrer to All Causes of Action Based on Failure to File Timely Government Claim 

AHS contends it is a public entity. AHS argues Plaintiff's claims against it are barred as a matter of law 
because Plaintiff failed to timely file a government claim with the Board of AHS within the time 
provided under the Government Claims Act. (Govt. Code §§ 911.2, 945.5.) Where the Government 
Claims Act applies, the filing of a timely government claim and rejection of that claim are generally 
prerequisites to the claimant being able to bring suit against the public entity and must be alleged. 
(Id.) 

AHS filed the Gonsalvez Declaration in support of the demurrer. AHS requests the Court take judicial 
notice that the AHS Board has no record of a government claim filed by or on behalf of the decedent, 
the Plaintiff, or Plaintiff's counsel, based on a search of its records by Gonsalvez who is responsible for 
keeping a log of claims for the Board based on claims forwarded to her.  

Plaintiff contends the Gonsalvez Declaration fails to establish that AHS is a public entity and does not 
address the relationship between AHS and Highland Hospital, which is the defendant named in the 
Complaint. Plaintiff also contends that the Gonsalvez Declaration does not conclusively establish a 
government claim was not filed by Plaintiff, and that the Court cannot consider this issue raised by 
the demurrer.  

The Court can rule on a demurrer based on facts subject to judicial notice. (Carloss v. County of 
Alameda, supra, 242 Cal.App.4th at 123.) The lack of a filed government claim can be the subject of 
judicial notice. (Fowler v. Howell (1996) 42 Cal.App.4th 1746, 1752-1753; Gong v. City of Rosemead 
(2014) 226 Cal.App.4th 363, 376 [court can take judicial notice of noncompliance with Government 
Claims Act on demurrer though complaint alleges compliance].)  

Government Code section 811.2 provides that for purposes of the Government Claims Act, a " 
'[p]ublic entity' includes the state, the Regents of the University of California, the Trustees of the 
California State University and the California State University, a county, city, district, public authority, 
public agency, and any other political subdivision or public corporation in the State." (Emphasis 
added.) The Gonsalves Declaration states that AHS is a public authority, and AHS has cited in its 
memorandum to Health & Safety Code section 101850 that designates AHS as a public authority.  

Neither the Gonsalves Declaration nor other documents submitted with AHS's request for judicial 
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notice address the relationship between AHS and Highland Hospital, the named defendant. Without 
documents or other evidence properly subject to judicial notice under Evidence Code section 452, the 
Court cannot assume what the relationship is between Highland Hospital and AHS or the legal status 
or nature of Highland Hospital, the named defendant.  

In its Reply, AHS does not argue that the Gonsalves Declaration itself or records submitted with its 
request for judicial notice establish the legal relationship between AHS and Highland Hospital by 
appropriate corporate or other public records subject to judicial notice. The AHS Reply instead refers 
the Court to an internet website for AHS, arguing that AHS owns and operates Highland Hospital, and 
that Highland Hospital is not a separate legal entity, and also referring to Google search results and 
the Wikipedia page for "Highland Hospital." These are not official records which would support 
judicial notice of the fact of Highland Hospital's lack of corporate status and AHS's ownership and 
operation of the named defendant under Evidence Code section 452(c).  

The Court can only take judicial notice if relevant. (See Jordache Enterprises, Inc. v. Brobeck, Phleger & 
Harrison (1998) 18 Cal.4th 739, 748, fn. 6 [judicial notice denied where "the requests present no issue 
for which judicial notice of these items is necessary, helpful, or relevant"]; Appel v. Superior Court 
(2013) 214 Cal.App.4th 329, 342, fn. 6 [judicial notice denied where materials are not "relevant or 
necessary" to the court's analysis].) Even if the Court were to take judicial notice of the absence of a 
government claim filed with AHS, the lack of judicially noticeable records or information regarding the 
legal status of the named defendant Highland Hospital, and legal relationship between AHS and 
Highland Hospital, precludes the Court from sustaining AHS's demurrer on this ground. The AHS 
demurrer on this ground is overruled. 

B. 1st C/A – Professional Negligence 

AHS argues the first cause of action for professional medical negligence is uncertain. AHS cites the 
time periods alleged in paragraph 13 in which the five different hospitals allegedly provided care for 
the decedent, including approximately one month with Highland Hospital between September 2020 
and November 2021. The allegation of paragraph 13 against Highland Hospital does not state the one-
month period extended between September 2020 and November 2021, but rather that the one-
month stay occurred sometime during that time frame. The first cause of action is not uncertain on 
that ground. 

The elements of negligence are " ''a legal duty to use due care, a breach of such legal duty, and [that] 
the breach [is] the proximate or legal cause of the resulting injury.' [Citations and internal quotations 
omitted.]" (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1142 [quoting Beacon Residential 
Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573].) Negligence may be 
pleaded generally, and the cause of action is sufficient if it pleads those elements generally. (Hahn v. 
Mirda (2007) 147 Cal.App.4th 740, 747-748 ["Negligence may be alleged in general terms; that is, it is 
sufficient to allege an act was negligently done without stating the particular omission which 
rendered it negligent. [Citations omitted.] '[T]here is no requirement that [the plaintiff] identify and 
allege the precise moment of the injury, or the exact nature of the wrongful act.' [Citation omitted.] 
The complaint here alleged that respondents 'negligently cared for, diagnosed and treated' Ms. Hahn. 
Those allegations were sufficient."].)  
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The Complaint alleges generally that the decedent had pressure ulcers that "developed, and later 
worsened" during her admission and treatment at the "Defendants' " "Facilities," which would include 
Highland Hospital during the one-month period she spent there at some point between September 
2020 and November 2021. (Compl. ¶ 13.) She alleges she was subject to negligent care and treatment 
by "Defendants," which includes Highland Hospital, that her injuries worsened, and that her 
treatment by Defendants was negligent because it failed to meet the applicable standard of care, as 
well as other grounds for professional medical negligence, such as inadequate disclosure of risks of 
treatment and other information, which caused decedent injuries and damages. (Compl. ¶¶ 14-42.) 
Given the general standard of pleading applicable to a negligence claim, this cause of action pleads 
sufficient facts to state a cause of action against Highland Hospital. 

AHS's special demurrer to the first cause of action on these grounds is overruled. 

C. 2nd C/A – Elder Abuse 

Welfare & Institutions Code section 15600 et seq. ("Elder Abuse Act" or the "Act") generally addresses 
protection of the elderly, defined as persons 65 or older, and dependent adults from egregious acts 
and omissions committed by those in a caregiver or custodial care relationship with the elderly 
person and from physical abuse, such as battery and assault. "The purpose of the [Act was] essentially 
to protect a particularly vulnerable portion of the population from gross mistreatment in the form of 
abuse and custodial neglect." (Delaney v. Baker (1999) 20 Cal.4th 23, 33 ("Delaney").) "To this end, 
the Legislature added to the Act heightened civil remedies for egregious elder abuse, seeking thereby 
'to enable interested persons to engage attorneys to take up the cause of abused elderly persons and 
dependent adults.' (Welf. & Inst. Code, § 15600, subd. (j).)" (Covenant Care, Inc. v. Superior Court 
(2004) 32 Cal.4th 771, 787 ("Covenant Care").)  

A claim for elder abuse is a statutory claim which must be alleged with particularity. {Covenant Care, 
supra, 32 Cal.4th at 790; Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 
410 ("Carter") [where "statutory remedies are invoked, the facts 'must be pleaded with particularity.' 
[Citation omitted.]," quoting Covenant Care, supra, 32 Cal.4th at 790].) "Pleading in the language of 
statute is acceptable provided that sufficient facts are pleaded to support the allegations." (Blegen v. 
Superior Court (1981) 125 Cal.App.3d 959, 963 [addressing pleading claim for punitive damages in the 
language of Civil Code section 3294].) (See also Baskin v. Hughes Realty, Inc., supra, 25 Cal.App.5th at 
207; Fischer v. San Pedro Peninsula Hospital, supra, 214 Cal.App.3d at 604; Hawkins v. TACA Internat. 
Airlines, S.A. (2014) 223 Cal.App.4th 466, 478-479 [in context of statutory Labor Code claims, despite 
rule of liberal construction, allegations merely parroting statute without alleging facts insufficient to 
state a cause of action].)  

As the Court explained in Carter, supra, 198 Cal.App.4th 396, Plaintiff must allege "facts establishing 
that the defendant: (1) had responsibility for meeting the basic needs of the elder or dependent 
adult, such as nutrition, hydration, hygiene or medical care [citations]; (2) knew of conditions that 
made the elder or dependent adult unable to provide for his or her own basic needs [citations]; and 
(3) denied or withheld goods or services necessary to meet the elder or dependent adult's basic 
needs, either with knowledge that injury was substantially certain to befall the elder or dependent 
adult (if the plaintiff alleges oppression, fraud or malice) or with conscious disregard of the high 
probability of such injury (if the plaintiff alleges recklessness) [citations]." (Id. at 406-407 [emphasis 
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added].) "The plaintiff must also allege . . . that the neglect caused the elder or dependent adult to 
suffer physical harm, pain or mental suffering." (Id. at 407.) "[T]he facts constituting the neglect and 
establishing the causal link between the neglect and the injury 'must be pleaded with particularity,' in 
accordance with the pleading rules governing statutory claims." (Id.)  

"'[N]eglect' within the meaning of Welfare and Institutions Code section 15610.57 covers an area of 
misconduct distinct from 'professional negligence.'" (Covenant Care, supra, 32 Cal.4th at 783.) "As 
used in the [Elder Adult and Dependent Adult Civil Protection] Act, neglect refers not to the 
substandard performance of medical services but, rather, to the 'failure of those responsible for 
attending to the basic needs and comforts of elderly or dependent adults, regardless of their 
professional standing, to carry out their custodial obligations.'" (Id.) Unlike professional negligence, to 
qualify as neglect under the Elder Abuse Act to invoke the heightened remedies granted under the 
Act, there must be a showing of recklessness, fraud, malice, or oppression. (Id.) (See also Winn v. 
Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 152, 157-160, 165 [neglect under the Act requires 
a robust caretaking or custodial relationship and does not apply to the negligent provision of medical 
services and that the relationship with the patient, not professional standing, determines whether the 
relationship exists, addressing outpatient services by a medical provider].) 

Plaintiff in this case appears to allege in the alternative neglect and physical abuse under the Act. 
(Compl. ¶¶ 48, 49, 63.) Physical abuse, which does not require a caretaking or custodial relationship 
to be actionable, is defined in Welfare & Institutions Code section 15630.63, and includes 
"[u]nreasonable physical constraint, or prolonged or continual deprivation of food or water." (Welf. & 
Inst. Code § 15610.63(d) [emphasis added].)  

Plaintiff alleges that the decedent had various incapacities and health conditions, was reliant on a 
feeding tube, lacked mobility, and was unable to take care of her own daily living needs generally. 
(Compl. ¶¶ 14, 20, 54.) She alleges facts regarding the Defendants as a group failing to meet the 
standard of care for pressure ulcers including failing to use the Braden scoring system for risk 
screening, failing to use a pressure mattress, failing to document repositioning of the patient, and 
failing to find Stage I decubiti (discoloration) before development of Stage II decubiti (open 
ulceration). (Compl. ¶ 23.) (See also Compl. ¶ 39.) She alleges generally that the "Defendants" knew 
of decedent's risks for pressure ulcers but that decedent "was left lying in her bed, unattended and 
unassisted, for excessively long periods of time, during which time her needs were ignored and 
disregarded," without identifying when and where this occurred other than by "Defendants" as a 
group during the approximate 14-month period between September 12, 2020 and her death. (Compl. 
¶ 59.) She alleges generally that "Defendants" during her stays at the "Facilities" failed to provide her 
with proper nourishment and hydration and take care of her personal hygiene needs, with no specific 
facts other than those alleged relating to the "Defendants" allowing pressure ulcers to form or 
worsen. (Compl. ¶ 30.)  

She alleges that the decedent underwent a "debridement of her right leg wound and left heel ulcer 
on March 23, 2021, but does not allege where the procedure was performed, by whom, or the 
outcome of the procedure. (Compl. ¶¶ 21, 53.) She does not identify the name of any physician who 
cared for her at any of the Facilities, only generically alleging she was under the care of "Defendants, 
including but not limited to her 'primary care physician.' " (Compl. ¶ 25.)  
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She alleges in paragraph 51 that "Defendants" failed to provide "appropriate nutrition with increased 
protein, Vitamin C and Zinc, to help in the healing process" for decedent's skin breakdown, an 
allegation suggesting professional negligence, not neglect or physical abuse. (Compl. ¶ 51 [emphasis 
added].) Except as set forth, Plaintiff alleges no specific facts to support her generic allegation that 
"Defendants" failed to "protect [decedent] from health and safety hazards, and/or [] to assist in 
personal hygiene and/or the provision of food, clothing, or shelter." (Compl. ¶ 50.) (See also Compl. ¶ 
61 ["Defendants" "failed to provide acceptable parameters of nutritional/hydration status"].) She 
alleges no specific facts regarding the allegation the "Defendants" "failed to assess the [decedent], 
failed to follow doctor's orders, and, failed to notify decedent's doctors." (Compl. ¶ 51.) The 
Complaint alleges "during her stays at the Facilities" "Defendants" failed to turn and reposition her 
and when they did, it caused her pain. (Compl. ¶ 56.) Throughout the lengthy allegations of the 
Complaint, the only specific facts and injuries the Complaint alleges she suffered at the hands of 
"Defendants" are the development and worsening of two pressure ulcers on the right leg and left heel 
which caused her pain and "mental suffering." (Compl. ¶¶ 61, 62.) 

Plaintiff also generically alleges "through decisions of their officers, directors, employees and/or 
managing agents" the "Defendants" made financial and budgetary decisions and acted in conscious 
disregard of patient and resident safety with regard to staffing levels that were inadequate to meet 
patient needs in order to enhance profitability. (Compl. ¶¶ 64, 65.) Plaintiff alleges staff reductions or 
cutbacks by Defendants generally without a time frame or other facts. (Compl. ¶ 65, 66.) She alleges 
the staffing levels of the "Facilities" violate minimum staffing levels under California law. (Compl. ¶ 
66.) She alleges "officers, directors or managing agents of the Facilities authorized or ratified the 
conduct of the facilities' employees" who did not adequately attend to the decedent. (Compl. ¶ 68.) 
The Complaint does not identify any employee, officer, director, "and/or" managing agent at JMH to 
which these allegations refer.  

The Complaint includes allegations regarding the "Defendants" failure to have sufficient staff to meet 
the decedent's needs in terms of repositioning to avoid the development or worsening of the 
pressure ulcers and violation of the staffing minimum required under 22 Cal. Code Regs. section 
72501(e) are allegations similar to those in Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331 
("Worsham") and Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339 
("Fenimore"). In Worsham, plaintiff broke her hip and was admitted to a rehabilitation facility, where 
the facility knew she was at risk of falling and where she subsequently fell and broke her arm and re-
broke her hip allegedly because of inadequate staffing as necessary to attend to her needs and in 
violation of applicable law and. (Worsham supra, 226 Cal.App.4th at 336-338.) The Court affirmed the 
trial court's order sustaining the demurrer to the second amended complaint without leave to amend, 
because the facts demonstrate the rehabilitation facility's "negligence in the undertaking of medical 
services, not a 'fundamental "failure to provide medical care for physical and mental health needs." ' 
[Citation omitted.]" (Id. at 338.) 

In Fenimore, supra, 245 Cal.App.4th 1339, however, the Court reversed the trial court's order 
sustaining a demurrer to the Elder Abuse Act cause of action and distinguished Worsham based on 
the additional facts beyond understaffing that were alleged in Fenimore. The patient in that case 
suffered from dementia as well as physical adverse health conditions and was transferred to the 
defendant hospital after the patient had been placed on an involuntary hold. The hospital knew he 
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was an extreme fall risk, he fell shortly after he entered the hospital, but the hospital allegedly failed 
to immediately report the fall, hospital personnel reported conflicting information about the fall and 
how it happened, and failed to adequately assess him after the fall such that it did not discover he 
had fractured his hip until four days later. (Id. at 1343-1344.) The Court of Appeal held those 
allegations alone might only indicate incompetence or negligence, but that allegations the hospital 
had a "pattern and knowing practice of improperly staffing to cut costs" and its violation of staffing 
regulations were sufficient to potentially show recklessness sufficient to support the elder abuse 
claim, and reversed the trial court's order on that cause of action. (Id. at 1349-1351.)  

The Court in Fenimore relied in part in reaching its decision on Sababin v. Superior Court (2006) 144 
Cal.App.4th 81 also cited by Plaintiff. That case addressed a motion for summary adjudication on a 
more developed record, but it describes the allegations of the second amended complaint in that 
case. (Id. at 85-86.) The allegations included, in addition to facts regarding which institution cared for 
her and specific facts supporting the existence of a caretaking or custodial relationship with the 
institution, numerous specific details of decedent's physical condition and diagnosis when admitted 
to a hospital from her custodial care facility which had been caring for her for three years, including 
being 82 percent underweight, having an electrolyte imbalance, suffering from dehydration, and 
pressure ulcers and low albumin indicating protein malnutrition. The complaint alleged there was a 
specific care plan ordered for the decedent's skin condition that required daily monitoring. In light of 
the condition in which she arrived at the hospital and the care facilities' three year history of custodial 
care for her, the trier of fact could infer recklessness in the facility's knowledge that a specific medical 
plan required certain care and the facility exhibited a "significant pattern" of ignoring the care plan. 
(Id. at 85, 89, 90.) (See also Delaney v. Baker (1999) 20 Cal.4th 23, 27, 41 [in which the Court found 
neglect where the patient dies with Stage III and Stage IV pressure ulcers, and the defendants "failed, 
over an extended period of time, to attend to her advanced bedsores", with the defendants being a 
nursing home and its two administrators].)  

The specificity requirement in pleading serves two purposes. It enables the Court to determine if 
Plaintiff has pleaded facts setting forth at least a prima facie case to meet the requirements to state 
the cause of action, and it also gives the defendant definite charges of misconduct so that it can 
intelligently meet the claim against it. (Committee on Children's Television, Inc. v. General Foods Corp. 
(1983) 35 Cal.3d 197, 216-217, superseded by statute on other grounds ("Children's Television") 
[addressing specificity in pleading fraud].) While Children's Television and other decisions addressing 
specificity require "less specificity" when the facts are in the possession of the defendant, less 
specificity does not mean no specificity. " (Children's Television, supra, 35 Cal.3d at 217 [allowing 
plaintiff to plead examples of the false advertisements promoted by the defendants rather than 
having to identify each and every one of the potentially hundreds of false ads which defendant ran 
promoting its products, stating "Less specificity is required when 'it appears from the nature of the 
allegations that the defendant must necessarily possess full information concerning the facts of the 
controversy,' [citation omitted]; '[even] under the strict rules of common law pleading, one of the 
canons was that less particularity is required when the facts lie more in the knowledge of the 
opposite party . . . . ' [Citation omitted.]" (Emphasis added)].) 

It is not clear that Highland Hospital is possessed of "full information" regarding the factual basis for 
Plaintiff's claims against it on which the Elder Abuse Act claim is based. Further, "less" particularity is 
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not the same as no particularity. Plaintiff alleges virtually no facts specific to the care Highland 
Hospital itself was providing during the alleged one-month period of her stay there. The Complaint 
does not contain the level of factual detail alleged in the complaint in Sababin. Further, the cases on 
which Plaintiff relies are distinguishable because the facts in those cases apprised the specific 
defendant of the specific acts, omissions, and misconduct allegedly committed by that defendant. 
That is not the case here. There is no indication in any of those cases that the allegations failed to 
specifically target the particular defendant hospital or other healthcare facility so as to allege with 
specificity the misconduct that defendant engaged in on which the elder abuse claim was based and 
to apprise the defendant of the nature of the claims against it.  

Here, Plaintiff does not allege factual details regarding the nature, duration, and purposes of her 
admissions, stays, or treatments at the "Defendants' " "Facilities," except for the general overlapping 
and inconsistent time periods alleged in paragraph 13. The one-month period during which the 
decedent allegedly stayed at Highland Hospital is during the same time period she allegedly also had 
stays or admissions at multiple other Facilities, Facilities Plaintiff alleges also had a substantial 
custodial or caretaking relationship with her. Plaintiff does not allege specific facts as to how she 
could be in the custodial care of two, three or four Facilities simultaneously. The Complaint does not 
allege any specific events that allegedly transpired during decedent's one month stay at that facility, 
any personnel or doctors responsible for her care there, any specific services, procedures, treatment, 
or medical care she received there, or the purpose for which she was admitted, on which the 
generalized allegations stated in this cause of action are based.  

To give meaning to the specificity requirement, the Complaint must make more than generic 
allegations against a group of five unrelated defendants regarding categories of lack of care that can 
meet the neglect or physical abuse definition under the Elder Abuse Act or as construed in the case 
law. As pleaded, the allegations are factual contentions and conclusions, not specific facts to meet the 
specificity requirement of pleading an Elder Abuse Act claim, including the specificity required to 
allege willful misconduct and acts sufficient to demonstrate at least recklessness and not merely 
professional negligence. (See, e.g. Worsham v. O'Connor Hospital, supra, 226 Cal.App.4th at 336-338 
["Absent specific facts indicating at least recklessness, any failure to provide adequate supervision 
would constitute professional negligence but not elder abuse" (emphasis added)]; Carter, supra, 198 
Cal.App.4th at pp. 407, 412-413 [the facts constituting Elder Abuse Act neglect must be pleaded with 
particularity; willful misconduct allegations deficient because plaintiffs did not "allege[] facts, as 
opposed to conclusions or contentions," indicating hospital acted with deliberate indifference 
(emphasis added)]; Simmons v. Southern Pac. Transportation Co. (1976) 62 Cal.App.3d 341, 361 
[plaintiff asserting willful misconduct must plead specific facts upon which the charge is based].)  

1. Willful Misconduct Claim 

AHS also argues as a ground for the demurrer to the second cause of action that Plaintiff has alleged a 
"willful misconduct" cause of action within the umbrella of the second cause of action which should 
be separately pleaded as a separate cause of action. It is not completely clear to the Court whether 
the allegations of the bolded heading of "Willful Misconduct" within the second cause of action are 
intended as enhanced allegations exceeding the standards for negligence to support the level of 
misconduct required to state an Elder Abuse Act claim as alleged in the second cause of action, or are 
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intended to allege a separate cause of action for "Willful Misconduct." (Simmons v. Southern Pac. 
Transportation Co. (1976) 62 Cal.App.3d 341, 361 ["A plaintiff asserting a cause of action for wilful 
misconduct must plead specific facts upon which the charge is based -- or the particular facts upon 
which the wilful misconduct of a person is charged. [Citations omitted.]"]; Bastian v. County of San 
Luis Obispo (1988) 199 Cal.App.3d 520, 533 [cause of action].)  

The Court interprets Plaintiff's Opposition as confirming she intended to allege a separate cause of 
action for Willful Misconduct, separate from her Elder Abuse Act cause of action. (Opp. p. 13, ll. 6-12.) 
That intention is consistent with the Prayer for Damages which lists causes of action for "willful 
misconduct" separately in the two bold headings. (Compl. p. 27, ll. 4-7 and ll. 22-24.)  

Plaintiff has not properly pleaded willful misconduct as a separate cause of action in the Complaint, 
however, because she has not pleaded that separate cause of action in conformity with California 
Rule of Court 2.112. That Rule requires each separate cause of action to be identified under a 
separate numbered heading and with the defendants to which it is directed set forth. Plaintiff is 
clearly aware of the requirement based on the face page of the pleading and the headings for the 
first, second, and third causes of action (Compl. p. 5, ll. 3-6, p. 12, ll. 4-7, and p. 25, ll. 15-19), but the 
Complaint does not comply with Rule 2.112 as to the willful misconduct cause of action.  

In addition, a claim for willful misconduct is also subject to the stricter pleading requirements, 
requiring Plaintiff to plead this cause of action with specificity. (Berkley v. Dowds (2007) 152 
Cal.App.4th 518, 526.) For the reasons set forth above, the second cause of action including the willful 
misconduct claim pleaded under the second cause of action is not pleaded with specificity against 
Highland Hospital.  

2. Corporate Ratification and Alter Ego Allegations 

AHS also challenges the sufficiency of the corporate ratification and authorization allegations included 
in this cause of action to support Plaintiff's claim for punitive damages. In response, Plaintiff contends 
that the provisions of Civil Code section 3294(b) cited by AHS regarding a claim for ratification or 
authorization by an officer, director, or managing agent to support imposition of punitive damages for 
the acts of an employee apply only to a corporation based on the language of that statute. Plaintiff 
argues that Highland Hospital contends it is a public authority and not a corporation, and therefore 
the requirement that an officer, director, or managing agent ratify or authorize the conduct does not 
apply. (Opp. p. 18.)  

AHS's challenge to these allegations and Plaintiff's Opposition only highlight the lack of specificity of 
Plaintiff's pleading against Highland Hospital in this cause of action. Plaintiff alleges a number of 
paragraphs concerning "Defendants" and their corporate ratification or authorization of reduced 
staffing levels, among other things, on account of which Plaintiff alleges punitive damages should be 
awarded. (Compl. ¶¶ 64-79.) Plaintiff has lumped Highland Hospital into the allegations regarding the 
"Defendants' " "officers, directors, employees, and/or managing agents" but contends the allegations 
apparently do not apply to AHS.  

AHS also contends the alter ego allegations of the Complaint are insufficient to state a claim for alter 
ego against Highland Hospital (or AHS). The alter ego allegations are part of the general allegations of 
the Complaint. (Compl. ¶¶ 8, 9.) Unlike willful misconduct, neither party has cited any authority that 
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alter ego is a separate cause of action or primary right, rather than merely a set of factual allegations 
that may extend liability for the acts or omissions of one entity to another entity or to the entity's 
principals. (See generally Doney v. TRW, Inc. (1995) 33 Cal.App.4th 245, 249 [alter ego "is essentially a 
theory of vicarious liability under which the owners of a corporation may be held liable for the harm 
for which the corporation is responsible where, because of the corporation's utilization of the 
corporate form, the party harmed will not be adequately compensated for its damages."].)  

Neither the corporate ratification nor alter ego allegations are a cause of action. While the arguments 
may provide additional basis to support the conclusion the second cause of action is not pleaded with 
the requisite specificity, the arguments do not address separate causes of action to which a demurrer 
can be sustained. (PH II, Inc. v. Superior Court, supra, 33 Cal.App.4th at 1682-1683.)  

3. Conclusion on Demurrers to Second Cause of Action 

AHS's general demurrer to the second cause of action for Elder Abuse under the Elder Abuse Act is 
sustained, with leave to amend for failure to plead this statutory cause of action with specificity. The 
general demurrer is also sustained, with leave to amend, because the willful misconduct cause of 
action alleged under the umbrella of the second cause of action is also not pleaded with specificity 
and is not pleaded in compliance with California Rule of Court 2.112. If Plaintiff intends or elects to 
assert a willful misconduct cause of action, she shall do so as a separate cause of action in accordance 
with Rule 2.112, and leave to amend is granted for that purpose. Based on this ruling, the Court does 
not address Plaintiff's special demurrer to this cause of action for uncertainty.  

D. 3rd C/A – Wrongful Death 

"The elements of a cause of action for wrongful death are a tort, such as negligence, and resulting 
death." (Lopez v. City of Los Angeles (2011) 196 Cal.App.4th 675, 685.) (See also Quiroz v. Seventh Ave. 
Center (2006) 140 Cal.App.4th 1256, 1263; Code Civ. Proc. § 377.60.) JMH argues that a wrongful 
death claim requires Plaintiff to plead a breach of duty. (See Norgart v. Upjohn Co. (1999) 21 Cal.4th 
383, 390, and Valisenko v. Grace Family Church (2017) 3 Cal.5th 1077, 1083.) JMH argues there are no 
facts alleged that JMH was negligent. Plaintiff's allegations of negligence by JMH in the first cause of 
action are incorporated into the wrongful death cause of action, she alleges that JMH's negligence 
caused or contributed to the decedent's death, and she alleges damages. (Compl. ¶¶ 95, 98-103.) A 
negligence claim is not required to be pleaded with specificity. Hahn v. Mirda (2007) 147 Cal.App.4th 
740, 747-748 ["Negligence may be alleged in general terms; that is, it is sufficient to allege an act was 
negligently done without stating the particular omission which rendered it negligent. [Citations 
omitted.] '[T]here is no requirement that [the plaintiff] identify and allege the precise moment of the 
injury, or the exact nature of the wrongful act.' [Citation omitted.] The complaint here alleged that 
respondents 'negligently cared for, diagnosed and treated' Ms. Hahn. Those allegations were 
sufficient."].) The negligence claim against JMH in the first cause of action alleges a breach of duty 
which supports the claim against JMH for wrongful death in the third cause of action.  (Lopez v. City of 
Los Angeles, supra, 196 Cal.App.4th at 685.) 

AHS's demurrer to the third cause of action is overruled. 
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11. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE PORTIONS OF COMPLAINT FILED BY ALAMEDA 
HEALTH SYSTEM (ERRONEOUSLY SUED AS HIGHLAND HOSPITAL) FILED ON 2/03/23  
FILED BY: ALAMEDA HEALTH SYSTEM 
*TENTATIVE RULING:* 

 
Before the Court is a motion to strike portions of Plaintiff's Complaint filed by defendant Highland 
Hospital appearing by Alameda Health Services. For the reasons set forth, the motion is granted, with 
leave to amend. The following portions of the Complaint are stricken, with leave to amend: Prayer 
for Damages paragraphs 1, 7 and 8. As to the remainder of the motion to strike directed to allegations 
contained within the second cause of action, the motion is moot because the Court has sustained the 
AHS demurrer to the second cause of action, with leave to amend.  

Background 

The factual background of the case and claims alleged in the Complaint are described in the Court's 
tentative ruling on the Alameda Health Services ("AHS") demurrer scheduled to be heard 
concurrently. Plaintiff has nominally alleged three causes of action, one for "professional medical 
negligence," one for "Elder Abuse" under Welfare & Institutions Code section 15600, et seq. ("Elder 
Abuse Act" or "Act"), and one for wrongful death, but AHS points out that Plaintiff also is alleging a 
cause of action for "Willful Misconduct" embedded in the second cause of action for elder abuse and 
neglect. The AHS motion to strike is directed to requests for attorneys' fees and punitive damages. 
It seeks to strike both allegations of the second cause of action for elder abuse and neglect under the 
Act (Compl. 17:3-6, 19:2-5, 20:12 and 20:13-15, and 25:9-11), as well as the Prayer for Damages 
paragraphs 1, 7 and 8. 

Legal Standards Governing Motions to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 
pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 
Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 
supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a demurrer, the 
grounds for a motion to strike must appear on the face of the pleading or be based on a matter 
subject to judicial notice. (Code Civ. Proc. § 437.) "A motion to strike, like a demurrer, challenges the 
legal sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 
Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 
1255].)  

It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike portions of 
the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden 
v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 
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Analysis 

The titles of the two major headings in Plaintiff's Prayer for Damages refer to relief for her 
professional negligence claim and for wrongful death, but paragraphs 1 and 8, under the headings for 
those two respective claims, seek attorneys' fees under Welfare & Institutions Code section 15637, 
which is part of Welfare & Institutions Code section 15600 et seq. ("Elder Abuse Act"). Plaintiff cites 
no authority to support her right to attorneys' fees in connection with a common law negligence 
claim or wrongful death cause of action. Plaintiff only argues the relief is appropriate in connection 
with the second cause of action under the Elder Abuse Act, which is the statute she cites and relies on 
to support the attorneys' fees request. The Court has sustained AHS's demurrer to the Elder Abuse 
cause of action (2nd C/A) in its entirety, including any embedded willful misconduct cause of action 
alleged in the second cause of action. Based on that ruling, the motion to strike the request for 
attorneys' fees as well as punitive damages in paragraphs 1, 7 and 8 of the Prayer for Damages 
provided under the Elder Abuse Act is granted, with leave to amend. 

The Court has sustained the demurrer to the second cause of action as pleaded in the Complaint in its 
entirety, including any separate willful misconduct cause of action embedded within the second cause 
of action. The ruling sustaining the demurrer to the entire second cause of action makes it 
unnecessary for the Court to address the request to strike specific paragraphs seeking relief contained 
within the second cause of action. The Court strikes paragraphs 1, 7 and 8 of the Prayer for Damages, 
with leave to amend. 

AHS raises two additional grounds to support its motion to strike. AHS argues that the punitive 
damages claim is barred for Plaintiff's failure to comply with Code of Civil Procedure section 425.13 
and its procedures for seeking punitive damages against a health care provider. Plaintiff points out 
that the Court in Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771 held that the procedures 
of Code of Civil Procedure section 425.13 regarding a claim for punitive damages against a health care 
provider do not apply to a claim under the Elder Abuse Act and the enhanced remedies provided 
under that statute. (Id. at 790.) (See also Country Villa Claremont Healthcare Center, Inc. v. Superior 
Court (2004) 120 Cal.App.4th 426, 429 ["We conclude that section 425.13(a) is inapplicable to 
punitive damage claims in actions where the gravamen of the claims is elder abuse subject to 
heightened civil remedies under the Elder Abuse Act."].)  

Nevertheless, AHS argues Code of Civil Procedure section 425.13 still applies to the "Willful 
Misconduct" cause of action alleged within the second cause of action to the extent Plaintiff seeks 
punitive damages with respect to that cause of action. Because the Court has sustained the demurrer 
to the second cause of action in its entirety, including the willful misconduct cause of action alleged 
within the heading of that cause of action, the Court need not reach this ground for striking the 
request for punitive damages in Prayer for Damages paragraph 7. 

AHS also argues that Plaintiff Renee Cotton individually has no basis on which to recover attorneys' 
fees or punitive damages, and that those remedies are only available under the Elder Abuse Act for a 
claim asserted on behalf of the decedent. AHS argues it is unclear which Plaintiff (Cotton individually 
or Cotton in some representative capacity for the decedent) is asserting the cause of action. AHS 
acknowledges that in her capacity as a plaintiff acting on behalf of decedent, attorneys' fees and 
punitive damages could be recoverable under the second cause of action for elder abuse. Since the 
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Court has sustained the demurrer to the second cause of action for elder abuse, the Court does not 
reach this additional ground as a basis for ruling on the motion. 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC95-04968 
CASE NAME:  PETITION OF: REBECCA WHEAT 
 *HEARING ON MOTION IN RE:  TO UNSEAL THE DECLARATION OF STEPHEN R WONG ISO UNITED 
NATIONAL'S MOTION FOR AWARD OF PRE-JUDGMENT INTEREST  
FILED BY: BERKELEY UNIFIED SCHOOL DISTRICT 
*TENTATIVE RULING:* 

Motion to unseal the declaration of Stephen R. Wong is granted.  Counsel to prepare an order 
restricting the use of the declaration and attached exhibit to exclusively being used in this litigation 
and further noting that the declaration is not to be disclosed to others or the public. 

 
 

  

    

13. 9:00 AM CASE NUMBER:  N23-0211 
CASE NAME:  PETITION OF: LUBIN PHAM + CAPLIN LLP 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: LUBIN PHAM + CAPLIN LLP 
*TENTATIVE RULING:* 

No proof of service was filed with the Court, other than a proof of service of notice of remote 
appearance.  The Court continues the petition to compel arbitration to May 4, 2023.  Plaintiff is 
ordered to serve defendant with all paperwork filed in support of the motion to compel arbitration 
and provide proof of service to the Court on or before April 20, 2023. 
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 ADD-ONS  
 

    

14. 9:00 AM CASE NUMBER:  MSC19-01208 
CASE NAME:  ELIZABETH TEJADA VS. VINMAK RE HOLDINGS12, LLC A CALIFORNIA LLC 
 *HEARING ON MOTION IN RE:  MOTION FOR RECONSIDERATION OF STATEMENT OF DECISION AND 
ORDER DENYING FILED BY PLN ON 1/13/23  
FILED BY: TEJADA, ELIZABETH 
*TENTATIVE RULING:* 
 

Having read all the papers, the Court grants Plaintiff’s motion for reconsideration. The Court vacates 

its earlier Statement of Decision, dated January 6, 2023.  

The Court requests that Plaintiff, per her suggestion relating to the most efficient way to handle the 
matter, dismiss Defendant Livermore Valley Investment, LLC. Thereafter, the Court requests that 
Plaintiff resubmit the proposed Judgment with updated (1) prejudgment interest to the relevant date, 
and (2) list of appropriate Defendants, which should exclude Defendant Livermore Valley Investment, 
LLC. 

 
 

 

 

 

 

 

 

    

15. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 HEARING ON DEMURRER TO:  DEMURRER TO COMPLAINT FILED BY JOHN MUIR HEALTH ON 
1/19/23  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer to Plaintiff's Complaint filed by defendant John Muir Health. For the 
reasons set forth, the demurrer to the second cause of action is sustained, with leave to amend, and 
the demurrer to the third cause of action is overruled. 

Background 

Plaintiff Renee Cotton alleges her claims individually "and/or as the Personal Representatives, 
Surviving Heirs and/or Successors in Interest of" Dorothy Marshall, the decedent, "and/or as 
Administrators or Executors" of Dorothy Marshall's estate. (Compl. p. 1, l. 27 – p. 2, l. 1.) Her 
Complaint lists three causes of action for professional medical negligence (1st C/A), elder abuse (2nd 
C/A), and wrongful death (3rd C/A) against John Muir Health, erroneously named as John Muir 
Medical Center ("JMH"). Also named as defendants are five other hospitals or healthcare 
organizations, and four individuals who are the alleged heirs of Dorothy Marshall and named as 
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nominal defendants. (Compl. ¶¶ 3, 7.)  

Generally, Plaintiff alleges that Dorothy Marshall, who was approximately 85, had a stroke on 
September 11, 2020. (Compl. ¶¶ 2, 13.) She was admitted to a JMH hospital on September 12, 2020, 
and while there, she "developed a right leg would and left heel ulcer." (Compl. ¶ 13.) She alleges the 
decedent "initially developed" Hospital Acquired Pressure Injuries as the JMH hospital. (Compl. ¶ 39.) 
Dorothy Marshall died on November 27, 2021, approximately fourteen months later. (Compl. ¶¶ 1, 
22.)  

The Complaint alleges the decedent was admitted to, and received treatment from, five hospital or 
other healthcare facilities during the following time periods:  

JMH – from on or about 9/12/2020 through in or about 4/2021 

Kentfield Hospital – from on or about 11/2/2020 through in or about 6/2021 

Highland Hospital – "approximately one month stay" between 9/2020 and 11/2021 

Marin Health Medical Center – 1/2021 

Kindred Hospital – from in or about 4/2021 through decedent's death 

(Compl. ¶ 13.) Plaintiff collectively refers to these five hospitals or healthcare centers as the 
"Facilities" and alleges the foregoing defendants and defendant Kindred Healthcare Operating LLC 
owned and operated the Facilities. (Compl. ¶ 29  [the Court does not use all capitals in referring to or 
quoting "Facilities" or "Defendants" in this ruling].) 

The decedent, Plaintiff alleges, had a number of serious health conditions and was "trach [] 
dependent" and required a feeding tube. (Compl. ¶¶ 14, 20.) She alleges decedent was "totally 
dependent" on assistance for daily living activities, including repositioning her in her bed. (Compl. ¶ 
20.) 

Plaintiff's Complaint alleges the "Defendants" committed numerous negligent acts and omissions in 
her treatment and care that caused her injury, including specifically acts and omissions in not 
properly treating, monitoring, documenting, and taking actions to move decedent or other steps to 
avoid or limit worsening the pressure injuries, or that her condition related to the pressure injury that 
initially developed at the JMH hospital worsened at the "Facilities." (Compl. ¶¶ 16-19, 23-28, 30, 32-
42.)  

The foregoing allegations generally comprise Plaintiff's first cause of action, which JMH has not 
contested in its demurrer. These allegations are incorporated by reference into the second and third 
causes of action, to which JMH demurs for failure to state facts sufficient to state a cause of action 
against it and for uncertainty. (Compl. ¶¶ 43, 95.) 

Legal Standards Governing Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 
[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 
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Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 
fact."].) The Court in Julian v. Mission Community Hospital (2017) 11 Cal.App.5th 360 explained, "We 
assume the truth of all properly pleaded facts, but we do not assume the truth of contentions, 
deductions, or conclusions of fact or law. [Citations omitted; emphasis added.]" (Id. at 374.) (See also 
Schermer v. Tatum (2016) 245 Cal.App.4th 912, 925 ["[I]t is axiomatic that we consider the truth of all 
material facts properly pleaded or all ultimate facts alleged, but not contentions, deductions, or 
factual conclusions."] Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967 [court does not accept 
as true on demurrer factual conclusions or contentions of law].) The Court also considers matters of 
which the Court can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 
Cal.App.4th at 123.)  

Statutory causes of action must be pleaded with particularity. The particularity requirement means 
that "[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is 
indispensable that he plead facts demonstrating his right to recover under the statute. The complaint 
must plead every fact which is essential to the cause of action under the statute.'" (Baskin v. Hughes 
Realty, Inc. (2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. (1940) 39 
Cal.App.2d 52, 56.) (See also Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 
["facts in support of each of the requirements of a statute upon which a cause of action is based must 
be specifically pled."].)  

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise the 
defendants of the claims against them. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 
Cal.App.5th 677, 695.) Because ambiguities can be clarified through discovery, demurrers for 
uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains substantive factual 
allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer for 
uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted.]" (Id. [quoting 
Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].)  

A demurrer must dispose of an entire cause of action. (Daniels v. Select Portfolio Servicing, Inc. (2016) 
246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not be sustained, nor a motion for 
judgment on the pleadings granted, as to a portion of a cause of action. [Citations omitted.]"]; PH II, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 [reversing trial court order sustaining 
demurrer to one of several distinct incidents of malpractice pleaded in a single legal malpractice 
cause of action].) If the demurrer is sustained, plaintiff "has the burden of proving the possibility of 
cure by amendment." (Czajkowski v. Haskell & White, LLP, supra, 208 Cal.App.4th at 173 [quoting 
Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 78-79 (internal quotations omitted)].) 
(See also Schermer v. Tatum, supra, 245 Cal.App.4th at 930.) 

Analysis 

A. 2nd C/A - Elder Abuse 

Welfare & Institutions Code section 15600 et seq. ("Elder Abuse Act" or the "Act") generally addresses 
protection of the elderly, defined as persons 65 or older, and dependent adults from egregious acts 
and omissions committed by those in a caregiver or custodial care relationship with the elderly 
person and from physical abuse, such as battery and assault. "The purpose of the [Act was] essentially 
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to protect a particularly vulnerable portion of the population from gross mistreatment in the form of 
abuse and custodial neglect." (Delaney v. Baker (1999) 20 Cal.4th 23, 33 ("Delaney").) "To this end, 
the Legislature added to the Act heightened civil remedies for egregious elder abuse, seeking thereby 
'to enable interested persons to engage attorneys to take up the cause of abused elderly persons and 
dependent adults.' (Welf. & Inst. Code, § 15600, subd. (j).)" (Covenant Care, Inc. v. Superior Court 
(2004) 32 Cal.4th 771, 787 ("Covenant Care").)  

A claim for elder abuse is a statutory claim which must be alleged with particularity. {Covenant Care, 
supra, 32 Cal.4th at 790; Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 
410 ("Carter") [where "statutory remedies are invoked, the facts 'must be pleaded with particularity.' 
[Citation omitted.]," quoting Covenant Care, supra, 32 Cal.4th at 790].) "Pleading in the language of 
statute is acceptable provided that sufficient facts are pleaded to support the allegations." (Blegen v. 
Superior Court (1981) 125 Cal.App.3d 959, 963 [addressing pleading claim for punitive damages in the 
language of Civil Code section 3294].) (See also Baskin v. Hughes Realty, Inc., supra, 25 Cal.App.5th at 
207; Fischer v. San Pedro Peninsula Hospital, supra, 214 Cal.App.3d at 604; Hawkins v. TACA Internat. 
Airlines, S.A. (2014) 223 Cal.App.4th 466, 478-479 [in context of statutory Labor Code claims, despite 
rule of liberal construction, allegations merely parroting statute without alleging facts insufficient to 
state a cause of action].)  

As the Court explained in Carter, supra, 198 Cal.App.4th 396, Plaintiff must allege "facts establishing 
that the defendant: (1) had responsibility for meeting the basic needs of the elder or dependent 
adult, such as nutrition, hydration, hygiene or medical care [citations]; (2) knew of conditions that 
made the elder or dependent adult unable to provide for his or her own basic needs [citations]; and 
(3) denied or withheld goods or services necessary to meet the elder or dependent adult's basic 
needs, either with knowledge that injury was substantially certain to befall the elder or dependent 
adult (if the plaintiff alleges oppression, fraud or malice) or with conscious disregard of the high 
probability of such injury (if the plaintiff alleges recklessness) [citations]." (Id. at 406-407 [emphasis 
added].) "The plaintiff must also allege . . . that the neglect caused the elder or dependent adult to 
suffer physical harm, pain or mental suffering." (Id. at 407.) "[T]he facts constituting the neglect and 
establishing the causal link between the neglect and the injury 'must be pleaded with particularity,' in 
accordance with the pleading rules governing statutory claims." (Id.)  

"'[N]eglect' within the meaning of Welfare and Institutions Code section 15610.57 covers an area of 
misconduct distinct from 'professional negligence.'" (Covenant Care, supra, 32 Cal.4th at 783.) "As 
used in the [Elder Adult and Dependent Adult Civil Protection] Act, neglect refers not to the 
substandard performance of medical services but, rather, to the 'failure of those responsible for 
attending to the basic needs and comforts of elderly or dependent adults, regardless of their 
professional standing, to carry out their custodial obligations.'" (Id.) Unlike professional negligence, to 
qualify as neglect under the Elder Abuse Act to invoke the heightened remedies granted under the 
Act, there must be a showing of recklessness, fraud, malice, or oppression. (Id.) (See also Winn v. 
Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 152, 157-160, 165 [neglect under the Act requires 
a robust caretaking or custodial relationship and does not apply to the negligent provision of medical 
services and that the relationship with the patient, not professional standing, determines whether the 
relationship exists, addressing outpatient services by a medical provider].) 
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Plaintiff in this case appears to allege in the alternative neglect and physical abuse under the Act. 
(Compl. ¶¶ 48, 49, 63.) Physical abuse, which does not require a caretaking or custodial relationship 
to be actionable, is defined in Welfare & Institutions Code section 15630.63, and includes 
"[u]nreasonable physical constraint, or prolonged or continual deprivation of food or water." (Welf. & 
Inst. Code § 15610.63(d) [emphasis added].)  

Plaintiff alleges that the decedent had various incapacities and health conditions, was reliant on a 
feeding tube, lacked mobility, and was unable to take care of her own daily living needs generally. 
(Compl. ¶¶ 14, 20, 54.) She alleges facts regarding the Defendants as a group failing to meet the 
standard of care for pressure ulcers including failing to use the Braden scoring system for risk 
screening, failing to use a pressure mattress, failing to document repositioning of the patient, and 
failing to find Stage I decubiti (discoloration) before development of Stage II decubiti (open 
ulceration). (Compl. ¶ 23.) (See also Compl. ¶ 39.) She alleges generally that the "Defendants" knew 
of decedent's risks for pressure ulcers but that decedent "was left lying in her bed, unattended and 
unassisted, for excessively long periods of time, during which time her needs were ignored and 
disregarded," without identifying when and where this occurred other than by "Defendants" as a 
group during the approximate 14-month period between September 12, 2020 and her death. (Compl. 
¶ 59.) She alleges generally that "Defendants" during her stays at the "Facilities" failed to provide her 
with proper nourishment and hydration and take care of her personal hygiene needs, with no specific 
facts other than those alleged relating to the "Defendants" allowing pressure ulcers to form or 
worsen. (Compl. ¶ 30.)  

She alleges that the decedent underwent a "debridement of her right leg wound and left heel ulcer 
on March 23, 2021, but does not allege where the procedure was performed, by whom, or the 
outcome of the procedure. (Compl. ¶¶ 21, 53.) She does not identify the name of any physician who 
cared for her at any of the Facilities, only generically alleging she was under the care of "Defendants, 
including but not limited to her 'primary care physician.' " (Compl. ¶ 25.)  

She alleges in paragraph 51 that "Defendants" failed to provide "appropriate nutrition with increased 
protein, Vitamin C and Zinc, to help in the healing process" for decedent's skin breakdown, an 
allegation suggesting professional negligence, not neglect or physical abuse. (Compl. ¶ 51 [emphasis 
added].) Plaintiff alleges no facts to support her generic allegation that "Defendants" failed to 
"protect [decedent] from health and safety hazards, and/or [] to assist in personal hygiene and/or the 
provision of food, clothing, or shelter." (Compl. ¶ 50.) (See also Compl. ¶ 61 ["Defendants" "failed to 
provide acceptable parameters of nutritional/hydration status"].) She alleges no facts regarding the 
allegation the "Defendants" "failed to assess the [decedent], failed to follow doctor's orders, and, 
failed to notify decedent's doctors." (Compl. ¶ 51.) The Complaint alleges "during her stays at the 
Facilities" "Defendants" failed to turn and reposition her and when they did, it caused her pain. 
(Compl. ¶ 56.) Throughout the lengthy allegations of the Complaint, the only specific facts and injuries 
the Complaint alleges she suffered at the hands of "Defendants" are the development and worsening 
of two pressure ulcers on the right leg and left heel which caused her pain and "mental suffering." 
(Compl. ¶¶ 61, 62.) 

Plaintiff also generically alleges "through decisions of their officers, directors, employees and/or 
managing agents" the "Defendants" made financial and budgetary decisions and acted in conscious 
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disregard of patient and resident safety with regard to staffing levels that were inadequate to meet 
patient needs in order to enhance profitability. (Compl. ¶¶ 64, 65.) Plaintiff alleges staff reductions or 
cutbacks by Defendants generally without a time frame or other facts. (Compl. ¶ 65, 66.) She alleges 
the staffing levels of the "Facilities" violate minimum staffing levels under California law. (Compl. ¶ 
66.) She alleges "officers, directors or managing agents of the Facilities authorized or ratified the 
conduct of the Facilities' employees" who did not adequately attend to the decedent. (Compl. ¶ 68.) 
The Complaint does not identify any employee, officer, director, "and/or" managing agent at JMH to 
which these allegations refer.  

The Complaint includes allegations regarding the "Defendants" failure to have sufficient staff to meet 
the decedent's needs in terms of repositioning to avoid the development or worsening of the 
pressure ulcers and violation of the staffing minimum required under 22 Cal. Code Regs. section 
72501(e) are allegations similar to those in Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331 
("Worsham") and Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339 
("Fenimore"). In Worsham, plaintiff broke her hip and was admitted to a rehabilitation facility, where 
the facility knew she was at risk of falling and where she subsequently fell and broke her arm and re-
broke her hip allegedly because of inadequate staffing as necessary to attend to her needs and in 
violation of applicable law. (Worsham supra, 226 Cal.App.4th at 336-338.) The Court affirmed the trial 
court's order sustaining the demurrer to the second amended complaint without leave to amend, 
because the facts demonstrate the rehabilitation facility's "negligence in the undertaking of medical 
services, not a 'fundamental "failure to provide medical care for physical and mental health needs." ' 
[Citation omitted.]" (Id. at 338.) 

In Fenimore, supra, 245 Cal.App.4th 1339, however, the Court reversed the trial court's order 
sustaining a demurrer to the Elder Abuse Act cause of action and distinguished Worsham based on 
the additional facts beyond understaffing that were alleged in Fenimore. The patient in that case 
suffered from dementia as well as physical adverse health conditions and was transferred to the 
defendant hospital after the patient had been placed on an involuntary hold. The hospital knew he 
was an extreme fall risk, he fell shortly after he entered the hospital, but the hospital allegedly failed 
to immediately report the fall, hospital personnel reported conflicting information about the fall and 
how it happened, and failed to adequately assess him after the fall such that it did not discover he 
had fractured his hip until four days later. (Id. at 1343-1344.) The Court of Appeal held those 
allegations alone might only indicate incompetence or negligence, but that allegations the hospital 
had a "pattern and knowing practice of improperly staffing to cut costs" and its violation of staffing 
regulations were sufficient to potentially show recklessness sufficient to support the elder abuse 
claim, and reversed the trial court's order on that cause of action. (Id. at 1349-1351.)  

The Court in Fenimore relied in part in reaching its decision on Sababin v. Superior Court (2006) 144 
Cal.App.4th 81, also cited by Plaintiff. That case addressed a motion for summary adjudication on a 
more developed record, but it describes the allegations of the second amended complaint in that 
case. (Id. at 85-86.) The allegations included, in addition to facts regarding which institution cared for 
her and specific facts supporting the existence of a caretaking or custodial relationship with the 
institution, numerous specific details of decedent's physical condition and diagnosis when admitted 
to a hospital from her custodial care facility which had been caring for her for three years, including 
being 82 percent underweight, having an electrolyte imbalance, suffering from dehydration, and 
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pressure ulcers and low albumin indicating protein malnutrition. The facts in addition included that 
there was a specific care plan that had been ordered for the decedent's skin condition that required 
daily monitoring. In light of the condition in which she arrived at the hospital and the care facilities' 
three year history of custodial care for her, the trier of fact could infer recklessness in the facility's 
knowledge that a specific medical plan required certain care and the facility exhibited a "significant 
pattern" of ignoring the care plan. (Id. at 85, 89, 90.) (See also Delaney v. Baker (1999) 20 Cal.4th 23, 
27, 41 [in which the Court found neglect where the patient dies with Stage III and Stage IV pressure 
ulcers, and the defendants "failed, over an extended period of time, to attend to her advanced 
bedsores", with the defendants being a nursing home and its two administrators].)  

The specificity requirement in pleading serves two purposes. It enables the Court to determine if 
Plaintiff has pleaded facts setting forth at least a prima facie case to meet the requirements to state 
the cause of action, and it also gives the defendant definite charges of misconduct so that it can 
intelligently meet the claim against it. (Committee on Children's Television, Inc. v. General Foods Corp. 
(1983) 35 Cal.3d 197, 216-217, superseded by statute on other grounds ("Children's Television") 
[addressing specificity in pleading fraud].) While Children's Television and other decisions addressing 
specificity require "less specificity" when the facts are in the possession of the defendant, less 
specificity does not mean no specificity. " (Children's Television, supra, 35 Cal.3d at 217 [allowing 
plaintiff to plead examples of the false advertisements promoted by the defendants rather than 
having to identify each and every one of the potentially hundreds of false ads which defendant ran 
promoting its products, stating "Less specificity is required when 'it appears from the nature of the 
allegations that the defendant must necessarily possess full information concerning the facts of the 
controversy,' [citation omitted]; '[even] under the strict rules of common law pleading, one of the 
canons was that less particularity is required when the facts lie more in the knowledge of the 
opposite party . . . . ' [Citation omitted.]" (Emphasis added)].) 

It is not clear that JMH is possessed of "full information" regarding the factual basis for Plaintiff's 
claims against it on which the Elder Abuse Act claim is based, other than general facts regarding 
professional negligence in JMH allowing a pressure ulcer to develop when the decedent was admitted 
on September 12, 2020. Further, "less" particularity is not the same as no particularity. 

The Complaint does not contain the level of factual detail alleged in the complaint in Sababin. 
Further, the cases on which Plaintiff relies are distinguishable because the facts in those cases 
apprised the specific defendant of the specific acts, omissions, and misconduct allegedly committed 
by that defendant. That is not the case here.  

There is no indication in any of those cases that the allegations failed to specifically target the 
particular defendant hospital or other healthcare facility so as to allege with specificity the 
misconduct that defendant engaged in on which the elder abuse claim was based and to apprise the 
defendant of the nature of the claims against it. Here, Plaintiff does not allege factual details 
regarding the nature, duration, and purposes of her admissions, stays, or treatments at the 
"Defendants' " "Facilities," except for the general overlapping and inconsistent time periods alleged in 
paragraph 13. Relevant to JMH's demurrer, the decedent was allegedly admitted to and had stays at 
three other Facilities during the same time frame, in whole or in part, in which she was allegedly at 
the JMH hospital. The allegation that decedent was admitted to and received treatment from JMH 
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between September 12, 2020 and April 2021 is contradicted at least in part by the allegations she was 
admitted and received treatment at other Facilities during the same time frame, Facilities Plaintiff 
alleges also had a substantial custodial or caretaking relationship with her; yet, Plaintiff does not 
allege specific facts as to how she could be in the custodial care of two, three or four Facilities 
simultaneously. 

To give meaning to the specificity requirement, the Complaint must make more than generic 
allegations against a group of five unrelated defendants regarding categories of lack of care that can 
meet the neglect or physical abuse definition under the Elder Abuse Act or as construed in the case 
law. As pleaded, the allegations are factual contentions and conclusions, not specific facts to meet the 
specificity requirement of pleading an Elder Abuse Act claim, including the specificity required to 
allege willful misconduct and acts sufficient to demonstrate at least recklessness and not merely 
professional negligence. (See, e.g. Worsham v. O'Connor Hospital, supra, 226 Cal.App.4th at 336-338 
["Absent specific facts indicating at least recklessness, any failure to provide adequate supervision 
would constitute professional negligence but not elder abuse" (emphasis added)]; Carter, supra, 198 
Cal.App.4th at pp. 407, 412-413 [the facts constituting Elder Abuse Act neglect must be pleaded with 
particularity; willful misconduct allegations deficient because plaintiffs did not "allege[] facts, as 
opposed to conclusions or contentions," indicating hospital acted with deliberate indifference 
(emphasis added)]; Simmons v. Southern Pac. Transportation Co. (1976) 62 Cal.App.3d 341, 361 
[plaintiff asserting willful misconduct must plead specific facts upon which the charge is based].)  

The JMH demurrer to the second cause of action is sustained, with leave to amend. Based on this 
ruling the Court does not need to reach the special demurrer for uncertainty.  

B. 3rd C/A – Wrongful Death  

"The elements of a cause of action for wrongful death are a tort, such as negligence, and resulting 
death." (Lopez v. City of Los Angeles (2011) 196 Cal.App.4th 675, 685.) (See also Quiroz v. Seventh Ave. 
Center (2006) 140 Cal.App.4th 1256, 1263; Code Civ. Proc. § 377.60.) JMH argues that a wrongful 
death claim requires Plaintiff to plead a breach of duty. (See Norgart v. Upjohn Co. (1999) 21 Cal.4th 
383, 390, and Valisenko v. Grace Family Church (2017) 3 Cal.5th 1077, 1083.) JMH argues there are no 
facts alleged that JMH was negligent. Plaintiff's allegations of negligence by JMH in the first cause of 
action are incorporated into the wrongful death cause of action, she alleges that JMH's negligence 
caused or contributed to the decedent's death, and she alleges damages. (Compl. ¶¶ 95, 98-103.) A 
negligence claim is not required to be pleaded with specificity. (Hahn v. Mirda (2007) 147 Cal.App.4th 
740, 747-748 ["Negligence may be alleged in general terms; that is, it is sufficient to allege an act was 
negligently done without stating the particular omission which rendered it negligent. [Citations 
omitted.] '[T]here is no requirement that [the plaintiff] identify and allege the precise moment of the 
injury, or the exact nature of the wrongful act.' [Citation omitted.] The complaint here alleged that 
respondents 'negligently cared for, diagnosed and treated' Ms. Hahn. Those allegations were 
sufficient."].) The negligence claim against JMH in the first cause of action alleges a breach of duty 
which supports the claim against JMH for wrongful death in the third cause of action.  (Lopez v. City of 
Los Angeles, supra, 196 Cal.App.4th at 685.) 

JMH's demurrer to the third cause of action is overruled. 
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16. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 *HEARING ON MOTION IN RE:  MOTION OF JOHN MUIR HEALTH STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED ON 1/19/23  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
Before the Court is a motion to strike portions of Plaintiff's Complaint filed by defendant John Muir 
Health. For the reasons set forth, the motion is granted, with leave to amend. The following portions 
of the Complaint are stricken, with leave to amend: Complaint Prayer for Relief paragraphs 1, 2, 7, 
and 8. 

Background 

The factual background of the case and claims alleged in the Complaint are described in the Court's 
tentative ruling on the John Muir Health ("JMH") demurrer scheduled to be heard concurrently. 
Plaintiff has nominally alleged three causes of action, one for "professional medical negligence," one 
for "elder abuse" under Welfare & Institutions Code section 15600, et seq. ("Elder Abuse Act" or 
"Act"), and one for wrongful death. JMH moves to strike the portions of Plaintiff's complaint seeking 
attorneys' fees, pre-death pain and suffering, and punitive damages (Prayer for Damages ¶¶ 1, 2, 7, 
8), each of which reference Welfare & Institutions Code section 15657 as the basis for Plaintiff to 
obtain those remedies.  

Legal Standards Governing Motions to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 
pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 
Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 
supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a demurrer, the 
grounds for a motion to strike must appear on the face of the pleading or be based on a matter 
subject to judicial notice. (Code Civ. Proc. § 437.) "A motion to strike, like a demurrer, challenges the 
legal sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 
Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 
1255].)  

It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike portions of 
the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden 
v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Analysis 

Plaintiff's second cause of action asserts a claim for elder abuse under Welfare & Institutions Code 
section 15600 et seq. ("Elder Abuse Act"). Plaintiff's Prayer for Damages in paragraphs 1 and 2 seeks 
remedies available under Welfare & Institutions Code section 15637 for elder abuse and neglect 
under that statute based on its reference to that statute, not for ordinary professional negligence. 
(See, e.g., Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 783.) Similarly, paragraph 8 of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  03/16/2023 
 

 

32 

 

the Prayer for Damages addresses Plaintiff's wrongful death cause of action, but seeks attorneys' fees 
under Welfare & Institutions Code section 15657 of the Elder Abuse Act. Plaintiff cites no authority in 
her Opposition that would make any of those remedies available except in connection with her 
second cause of action under the Elder Abuse Act. All Plaintiff's arguments address why Plaintiff is 
entitled to attorneys' fees and pre-death pain and suffering in connection with the Elder Abuse Act 
claim, not the claim for negligence or wrongful death. (Opp. pp. 8-9.)  

Paragraph 7 of the Prayer for Damages seeking punitive damages is expressly limited to the elder 
abuse cause of action. The Court has sustained JMH's demurrer to the Elder Abuse Act cause of action 
(2nd C/A) for the reasons stated in that ruling. The motion to strike Prayer for Damages paragraphs 1, 
2, 7 and 8 is therefore granted. The Court has granted Plaintiff leave to amend her second cause of 
action, and the motion to strike is therefore also granted, with leave to amend. 

The Court notes that the Court in Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771 held that 
the procedures of Code of Civil Procedure section 425.13 regarding a claim for punitive damages 
against a health care provider do not apply to a claim under the Elder Abuse Act and the enhanced 
remedies provided under that statute. (Id. at 790.) (See also Country Villa Claremont Healthcare 
Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 429 ["We conclude that section 425.13(a) is 
inapplicable to punitive damage claims in actions where the gravamen of the claims is elder abuse 
subject to heightened civil remedies under the Elder Abuse Act."].) JHM did not pursue its argument 
in support of the motion to strike on that ground in its reply, and the Court assumes it is abandoned 
based on this authority. 

 
 

 


